CPC DECISION No. 407/2007

ACQUISITION OF SOLE CONTROL

The Commission for Protection of Competition (CPC) has initiated legal proceedings in relation to a notification by Vivartia С.А. Greece for its intention to acquire control over United Milk Company AD, Plovdiv. 
І. Undertakings involved in the concentration (affected undertakings)
The affected undertakings are the buyer Vivartia С.А. and the acquired company - United Milk Company AD.

1.1. Undertaking acquiring control

Vivartia С.А. Greece, with the distinguishing name „VIVARTIA A.B.E.E”, has the following scope of activity: production of foods and catering. Vivartia is a leading company in the food sector and the second largest company in the “Foods and Beverages” sector in Greece. It has 26 production units located in Greece, Bulgaria, Cyprus, Mexico, Poland, Portugal, Romania and Russia. The main trademarks of the company are: Delta, 7 days, Goodys, Flocafe, Uncle Statis.

1.2. Undertaking over which control will be acquired
United Milk Company AD (UMK) is a Bulgarian joint-stock company with the following scope of activity: purchasing and processing of milk and production of diary products. UMK is a leader in the milk processing branch in Bulgaria. It is an owner of the brands Vereia, Fibela, Crystal, Russalka, Vitalakt, Khansko, registered in Class 29 in accordance with the International Classification of Goods and Services, Vitalia – registered for Classes 29,31 and 32, and Frutella – registered in class 32– for fruit beverages and juices. 
2. Undertakings and persons exerting direct or indirect control over the undertakings involved in the concentration

2.1. Persons exerting control over the undertaking acquiring control 
1. Vivartia С.А. is a public company whose shares have been traded on the Athens Stock Exchange since 1990. As of the present moment no person (either physical or legal) exerts sole control over the company. 
2. UMK is controlled by United Milk Holdings Ltd., Cyprus which owns 62.576% of its capital. 
3. Undertakings over which the direct participants in the concentration exert control 

3.1. In Bulgaria Vivartia exercises control over the following undertakings: Balkan Restaurants AD, Uncle Statis EOOD, Agrotime EOOD, Chipita Bulgaria, Chipita Foods Bulgaria EAD, Dias Transportation Bulgaria EOOD, Cream Line Bulgaria EOOD. 
3.2. In Bulgaria UMK exerts control over the following undertakings: Vitalakt Milk AD (in liquidation), Serdika-Shumen 2006 EOOD. 
4. Character, legal form and objective of the concentration 

The concentration is the acquisition of direct control on the part of Vivartia С.А. over United Milk Company AD which until the present moment has been under the sole control of United Milk Holdings Ltd. 
On the strength of Contract of 5 April 2007 between Vivartia С.А. and the owners of a total of 99.994 % of the capital of United Milk Company AD, Vivartia С.А shall acquire sole control over United Milk Company AD. 

The objective of the transaction is to develop the milk processing industry in Bulgaria through improving the quality and product range, investing in the production base, distributors’ network and human resource development. 
5. Relevant market 

Product and geographic market 
The concentration affects the markets of production and realisation of milk and milk products of national scope included in the product list of UMK AD. 

Vivartia С.А. participates neither directly, nor through the companies it controls, in the relevant geographic market of goods and services to which the concentration applies and respectively does not form a market share with regard to the goods and services to which the concentration applies. 

In its practice the CPC
  has adopted that the specific characteristics of diary products – nutritional, gustatory, price as well as the existing traditions in their use do not allow for the conclusion to be drawn that there exists interchangeability in demand. On the basis of the technology of production of diary products as well as on the basis of the facilities, raw materials and other means needed for the realization of the production cycle, the CPC has adopted that there is interchangeabilty with regard to the supply between milk, regardless of its type, and the other diary products. On the other hand, since the processing of milk and yogurt is similar, a conclusion can be drawn that interchangability exists with regard to the supply of different types of milks. 

The fact that the some of the types of milk offered on the market are interchangeable, with no interchangeability with regard to demand, cannot justify their belonging to one and the same product market. With a view of the above said, in this specific case, several separate product markets can be determined:

- market of production and realisation fresh milk;

- market of production and realisation yogurt and milk drinks;

- market of production and realisation of cream;

- market of production and realisation of butter;

- market of production and realisation of cheese;

- market of production and realisation of yellow cheese.

There are no considerable or unsurpassable structural, strategic, legal or administrative barriers significantly hindering or preventing the entry of new participants into the market of production and realization of the products in question. The only barrier to entry in the market is the presence of registration and licensing regimes in relation to milk collection and milk processing which, however, cannot be regarded as preventing the entry of potential new competitors on the market. 

The current market of diary products in Bulgaria can be characterised by the presence of a number of producers, including small diary farms and big industrial enterprises. Effective competition has been established with regard to all types of diary products in the presence of a number of trademarks in the conditions of a slight decline in the consumption of some of them. This leads to maintaining comparative low prices of diary products and insignificant size of the profit. The modernization of production, including the mandatory introduction of the new European requirements and standards, has to do with considerable investments which can be realized only through the introduction of new technologies and higher efficiency of production. Such effectiveness and economies can be realized only by industrial producers who have greater opportunities for investments. 

CONCLUSIONS
The participants in the concentration carry out activities in Bulgaria and their turnovers exceed the thresholds under the national legislation (Law on Protection of Competition) but have not reached the thresholds for realized turnover determined in Article 1 of Council Regulation (EC) No. 139/2004. In view of he above, the concentration falls within the jurisdiction of the Bulgarian competition authority. 
Under the meaning of the LPC, a concentration of economic activity shall be deemed to arise where one or several persons, already controlling an undertaking, acquire by purchase of securities, shares or assets, by contract or by any other means, direct or indirect control over other undertakings or over parts thereof. The acquisition of control stands for any opportunity for exercising “decisive influence” on the undertaking. The CPC has accepted that any change in the person or the persons exercising decisive influence on the market conduct of an undertaking leads to a change in the structure of the undertaking and hence to a change in the structure of market and can be regarded as a concentration of economic activity. 
As a result of the notified transaction Vivartia С.А shall acquire (.......)(% of the capital of United Milk Company AD and shall in this way acquire sole control on the share capital and the actual activity of the undertaking. This shall lead to a change in the structure of the undertaking, and of the market, and shall respective lead to a concentration of economic activity in the meaning of the LPC. 
In order to authorise the implementation of the planned transaction, the CPC shall appraise the concentration in order to establish whether or not it results in the creation or strengthening of a dominant position that would significantly impede effective competition on the relevant market. Should such a dominant position be established, the CPC has to assess whether as a result of the concentration it will be strengthened, or if it had not existed whether it will be created. 
Dominant position is the position of an undertaking which, in view of its market share, financial resources, possibilities for access to the market, level of technology and economic relations with other undertakings may hinder the competition in the relevant market since it is independent of its competitors, suppliers or purchasers. Article 17 (2) of the LPC contains the presumption that if the market share of the undertaking exceeds 35%, it shall be considered to enjoy dominant position. 
The market shares of UMK AD by different types of diary products (with the exception of packaged fresh milk) are far below 35%, i.e. the undertaking has not enjoyed dominant position on the relevant markets before the concentration. UMK is one of the leaders in the country in the production and realisation of liquid packaged milks. It has been established that a considerable number of economic subject (87) carried out activities on the market of production and sale of liquid packaged milks in 2005. This means that effective competition exists between the different brands of milk and that there are opportunities for entry to the market by new participants and there are no unsurpassable barriers to entry in the market of diary products. The consumer can choose among a wide variety of products and can easily change the products of one producer with the products of another producer without it being necessary for him/ her to compromise their quality. 

The CPC has established that the participants in the concentration are present on different relevant product markets in the territory of Republic of Bulgaria. Despite the fact that those markets operate in one and the same sector of the economy, namely the food industry, there is a difference in the goods and services offered by the participants in the concentration. This excludes the interchangeability of these goods and services with regard to their characteristics, intended use and prices on the part of consumers. In other words, the implementation of the planned concentration will not lead to an increase in the market shares of any of the participants in it, and will not lead to a negative effect on the competition in the relevant market. 
In the appraisal of the concentration the CPC has taken into account the circumstance that interested parties have submitted a negative opinion statement on the transaction. 
The CPC has authorised the concentration of economic activity and has ruled on preliminary implementation of the decision. 
� Decision No. 215/ 18 December 2003, Decision No. 6/ 2007 and Decision No. 236/ 05 April 2007
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